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A. Introduction 

I thank the Productivity Commission for the opportunity to make a submission in response 
to the Better Urban Planning issues paper, and commend the Commission for undertaking 
an enquiry on this important subject. This submission reflects my personal views as an 
interested observer of urban planning matters, and is divided into the following four themes 
under which I have addressed various questions posed in the issues paper: 
 

 Existing aspects of the urban planning system worth keeping 

 Effects-based approach  

 Integration of land use and infrastructure planning 

 Property Rights 

 

1. Existing aspects of the urban planning system worth keeping 

Q20. Which aspects of the existing planning system would be worth keeping in a new 
system? 

Q27. Should regulating land use and/or environmental effects in an urban context be 
separated from resource management legislation that applies in non-urban areas? What are 
the advantages and disadvantages? 

 

In my view, there are two fundamental aspects of the RMA framework which should be 
broadly retained in a new system: 

 The gist of section 5, which a sizeable body of case law has interpreted as a purpose 
statement which sets out an approach to environmental regulation which gives due 
consideration to both enabling development and safeguarding the environment; and, 

 The hierarchy of internally consistent national, regional and district planning 
instruments, provided that appropriate guidance at each level (particularly the national 
level) is actually provided.  

 

Part 2 of the RMA is one of the most debated pieces of legislation in New Zealand for its 
apparent biophysical bias, but to my eye it is clear that section 5(2) clearly provides for 
urban development alongside its consideration of environmental matters set out in clauses 
(a)-(c). As noted by Beattie and Munro1, it is difficult to interpret “the use, development, and 
protection of natural and physical resources… which enables people and communities to 
provide for their social, economic, and cultural well-being and for their health and safety” as 
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meaning anything other than enabling urban development. I agree with their assessment 
that there can be no enablement of social, economic and cultural well-being without urban 
environments; and further note that section 2 includes “all structures” as falling within the 
definition of natural and physical resources. 

Two factors in my view have given rise to the continuing perception of Part 2 as anti-urban 
and anti-development: 

 The tendency, noted by Beattie and Munro, of some plans “stray into the dogma that 
avoiding, remedying or mitigating and effect is alone sufficient to promote sustainable 
management or is inherently more important than enabling positive effects”2; and, 

 Sections 6 and 7, the lists of considerations for decision makers to have in achieving the 
purpose of the Act, which are dominated by biophysical concerns.  

The former in my view is simply a practice problem rather than a legislation problem, which 
is best addressed by policy planners more carefully interpreting the purpose of the Act when 
writing plans. The latter is more problematic in that the largely biophysical focus of sections 
6 and 7 is seemingly at odds with the binary nature of section 5 as it is applied via the overall 
broad judgment approach. Section 7 does mention “the efficient use and development of 
natural and physical resources”, but this is given less weight to section 6 considerations. 

The mismatch between sections 5, 6 and 7 has been addressed at length in the Technical 
Advisory Report on RMA principles3, which recommended consolidating sections 6 and 7 
into a single list of principles explicitly framed around the overall broad judgment approach. 
I am concerned a reform of this nature would lead to a selective and discretionary approach 
to the interpreting Part 2 of the Act in the way that assessment criteria are selectively used 
in supporting discretionary planning applications. As such, it would risk undermining 
biophysical bottom lines.  

Nonetheless, there is a need in my view to more explicitly provide for urban development. 
This could be achieved either by simply referencing the positive effects of prosperous urban 
environments more explicitly in a restructured Part 2 as suggested by Beattie and Munro; or 
by applying different legislative tests (or legislation) to urban and non-urban areas.  

Finally in this section, I wish to address the ongoing validity of the overall broad judgment 
approach to interpreting section 5 post King Salmon. The Supreme Court’s decision does not 
preclude the use of an overall broad judgment approach in interpreting section 5. Rather, it 
found that a broader consideration of Part 2 matters was not necessary when giving effect 
to an NPS which in itself gives effect to Part 24,5. Thus, far from superseding the overall broad 
judgment approach, I consider that the Supreme Court elucidated on its application and how 
it relates to the RMA’s hierarchy of plans. In short: 

 That section 5 should be interpreted according to an overall broad judgment approach 
which recognises its binary nature; and 

 That the hierarchy of internally consistent national, regional and district planning 
instruments should give effect to section 5. 
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I consider that these are clear, logical and well-tested building blocks upon which to build a 
planning system, and should therefore be maintained in a new system. Ultimately though, 
they are simply the parameters by which a planning system operates. Much depends on: 

 The interpretation of legislation by planners and policy-makers, and their ability to write 
plans that give effect to section 5 (or its equivalent in a new statute(s)); and 

 The provision of the applicable national guidance in important matters to guide plan-
making that gives effect to section 5 or its future equivalent. Many of the issues with 
current planning practice in New Zealand can be traced back to the lack of national 
guidance in important matters. This is evidenced by the fact that 25 years after the RMA 
was passed, there remain just four operative National Policy Statements.  

  

2. Effects-based approach 

Q19. Does a goal of limiting the scope of land use regulation to managing effects, based 
around nationally-established environmental bottom lines, remain a valid objective? 

Q27. Should regulating land use and/or environmental effects in an urban context be 
separated from resource management legislation that applies in non-urban areas? What are 
the advantages and disadvantages? 

 

I have noted above Beattie and Munro’s6 contention that the RMA is not solely focused on 
environmental effects insofar as the first part of section 5 is fundamentally about enabling 
outcomes. Nonetheless, whether by virtue of the way the legislation is framed or 
interpreted, practice in my observation is certainly effects-focused. An effects-based 
approach based on nationally-established bottom lines was also, as I understand it, the 
legislature’s intent in writing the legislation.  

An effects-based approach in my view is problematic in three key ways: 

 An effects-based approach inevitably privileges existing amenity over future amenity, 
and frequently overlooks positive effects (despite their inclusion in the RMA section 3 
definition of ‘effect’); 

 Cumulative effects, generally speaking, are poorly dealt with in practice (despite their 
inclusion in the section 3 definition of effect); and 

 Some effects lend themselves better to measurement and mitigation than others. 

The fact that the RMA section 3 definition of ‘effect’ includes both positive effects and 
cumulative effects in my observation has not prevented practice which deals poorly with 
both. Beattie and Munro7 observe that the default starting point for evaluation, and indeed 
plan-writing, is that new buildings are an inherently adverse effect. Rae further notes that 
current practice privileges existing amenity over future amenity and therefore seeks to 
protect the existing environment / development on the assumption that the existing 
environment should be maintained by default8. That plainly is inconsistent with the enabling 
focus of the first part of section 5, the recognition of positive effects in section 3; and 
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perhaps reflects the need to apply different baselines or legislation to urban and non-urban 
environments. 

The frequent failure to deal with cumulative effects is a broader symptom of an effects-
based approach which in practice is overwhelmingly focused on mitigating effects from an 
applicant’s single site. This is particularly pervasive in the evaluation of transport effects 
where transport assessment is almost always solely focused on the trip demands and 
mitigation requirements associated with a single site, and not with existing or other 
proposed development which impose cumulative effects which necessitate public 
investment to rectify. The difficulty in attributing cumulative transport effects to individual 
applicants and apportioning responsibility for mitigation is readily demonstrated by the 
piecemeal transport outcomes in a myriad of cases. 

Linked to this is the notion that some effects are more readily measured and mitigated than 
others. Biophysical indicators such as water quality, air quality and noise can be measured in 
a relatively straight-forward way which lends them well to bottom-line assessment. Other 
effects such as traffic are less readily measured, and more susceptible to value judgments as 
to what is less or more than minor, what mitigation is required, and which development a 
given effect is attributable to. The fact that all too often these become legal arguments 
rather than planning arguments underlines the shortcomings of an effects-based approach.  

More generally, I consider that the RMA as currently drafted and practiced encourages 
piecemeal outcomes, and lacks the strategic perspective needed to achieve good planning 
outcomes. Planning under the RMA is more often negatively and individualistically framed as 
one applicant minimising their effects, and not about contributing positively to a holistic and 
coherent planning outcome. Good planning ought to be outcome rather than effects 
focused, and as such I would support a planning system with this sort of framing. 

 

3. Integration of land use and infrastructure planning 

Q7. How can an urban planning system better integrate land use regulation and 
infrastructure planning? 

Q9. What principles around consultation and public participation should the Commission 
consider in the design of a new urban planning system? 

Q24. Are there opportunities to make greater use of economic tools such as prices, fines and 
user charges in a future planning system? Where do these opportunities lie? What changes 
would be required to facilitate their use? 

Q28. Should provisions relating to infrastructure planning be integrated in a planning 
statute? 

 

The Commission, along with a number of other parties including the Ministry for the 
Environment and the Council for Infrastructure Development9 have in my view correctly 
identified the key issues in respect of the lack of integration between land use and 
infrastructure planning. The 2010 MfE working paper on the topic sums up the issues best 
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when it points out that the RMA, LGA and LTMA were “never designed to work together”10, 
and that all are subject to duplicative legal purposes, processes, criteria and timeframes” 
with inconsistent statutory weight and legislative linkages. 

To cut a long story short, the current urban planning system fails to link land use planning 
outcomes to the infrastructure funding necessary to support them. This poses difficulties 
when the leading case law on the subject states that to zoning land under the RMA without 
the necessary infrastructure being planned and funded is “bad resource management 
practice”11 and contrary to the purpose of the Act. 

Spatial planning has for a lengthy period been seen as a potential instrument for achieving 
greater integration between land use and infrastructure planning in that it takes a more 
strategic, inter-disciplinary and outcome-focused view than RMA planning. The difficulty is 
that most spatial plans are a non-statutory tool with no legal weight. Even the Auckland 
Plan, a statutory document under the Local Government (Auckland Council) Act 2009, has 
little weight in the RMA context given the lack of weight given to it in the subsequent 
Unitary Plan legislation. The only legislative linkages the Auckland Plan has are as a 
document the Council should “have regard to” in preparing plans under the RMA12; and as a 
matter for the Unitary Plan Independent Hearings Panel to have regard to in making its 
recommendations13. The fact that these legislative linkages were far weaker than those 
envisaged by the Royal Commission on Auckland Governance was a political decision which 
reflected the Government’s views on the content of the Auckland Plan14. 

Having regard to the above discussion, I suggest several potential approaches to bringing 
about a more integrated land use and infrastructure planning regime ranging from the 
incremental to the wide-ranging: 

 Legislative linkages to link existing RMA/LGA/LTMA plans with consistent terminology; 
and to give spatial planning documents such as the Auckland Plan proper legislative 
weight; 

 Amendments to RMA s32 to address the impact of planning rules and applications on 
LGA/LTMA planning – i.e. that the cost of a given planning regulation or planning 
application is explicitly evaluated for its cost to public finance, particularly infrastructure 
funding; 

 Any NPS on urban development or the supply of development capacity including a 
definition of ‘development capacity’ as specifying capacity that is supported by planned 
and funded infrastructure;  

 An entirely new legislative regime with comprehensive linkages between land use 
planning and infrastructure funding as per the regime suggested by the New Zealand 
Council for Infrastructure Development15. 
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These approaches are of course all theoretical, and will achieve very little in high-growth 
environments such as Auckland without political buy-in and additional funding. To that end, I 
propose that the Commission give serious consideration to land value capture / revenue 
hypothecation mechanisms such as Tax Increment Financing (TIF) as a key tenet of a future 
planning system. In my view, true integration of land use and infrastructure planning will 
only occur when planning permission is explicitly linked to the infrastructure revenue stream 
in this manner. Current development contributions are plainly insufficient to cover the wider 
costs of growth, and are not currently levied or invested in a manner which links local 
growth specifically to the infrastructure it necessitates.  

To round off this theme, I note that a more integrated approach to land use and 
infrastructure planning led by stronger spatial planning instruments would be highly 
beneficial to the consultation process. In answer to question 9 of the Commission’s issues 
paper, I consider that one of the biggest issues arising from the disintegrated RMA / LGA / 
LTMA frameworks is the proliferation of different consultation processes that arise in 
response to the requirements of each Act. Citizens care about the places in which they live, 
not the legislation that these places are governed by. Streamlined and spatially focused 
consultation which is not siloed by legislation or discipline in my view will enhance the 
effectiveness of public participation, and help alleviate the issue of consultation fatigue.  

 

4. Property Rights 

Q5. Thinking beyond the existing planning system, how should the property rights of 
landowners and other public interests in the use of land be balanced? 

Q20. Which aspects of the existing planning system would be worth keeping in a new 
system? 

Q21. Would there be benefits in a future planning system making more provision for private 
lawsuits and bargaining to resolve disputes over land use? In what circumstances would 
lawsuits and bargaining be beneficial?  

Q24. Are there opportunities to make greater use of economic tools such as prices, fines and 
user charges in a future planning system? Where do these opportunities lie? What changes 
would be required to facilitate their use? 

 

Section 85 of the RMA is a pivotal provision which sets out the Act’s position that planning 
regulations do not amount to injurious affliction and therefore does not give rise to a right of 
compensation. Rather, the legal remedy for landowners who consider that a planning 
regulation would render their land incapable of reasonable use is to have the relevant plan 
provisions amended16. 

Generally I consider that this is a sound position which should be retained. While there is an 
argument that compensation is potentially easier and could result in better planning 
outcomes than the current remedy of a plan amendment, the current section 85 test of 
“incapable of reasonable use” is in my view a high bar which captures relatively few cases. 
Accordingly, the difference in outcomes between a plan amendment approach and a 
compensation approach would be minor given the small number of cases affected. 
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As such, I am not convinced that compensation would result in meaningfully better 
outcomes. The risks on the other hand, particularly to the Councils in terms of their appetite 
to regulate in contentious public interest manners, are high. Furthermore, I consider that 
planning practice in New Zealand is already exceedingly legalistic and should not be made 
more so. 

The one instance in which I would consider a compensation regime to be acceptable if it 
were accompanied by a betterment regime such as the land value capture mechanisms 
discussed in section 3 above. From the perspective of ensuring that the right signals are sent 
to the market, it is only logical that a compensatory regime for ‘worsement’ resulting from 
planning regulation should be accompanied by a value capture regime for ‘betterment’ 
resulting from planning actions and public investment. Such an approach in my view would 
comfortably sit within the purpose of the RMA. 

 

END.  


