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Submitted by: Sir Geoffrey Palmer QC and Dr Roger Blakeley 

 
Executive Summary 
 

We agree with the Productivity Commission that there are weaknesses in the 

planning framework. We do not agree that the weaknesses require the design of a 

whole new planning system. That would cause upheaval in institutional 

arrangements and jurisprudence, with costs and uncertainty for a long time. Also, we 

do not agree with the constant fiddling with the Resource Management Act 1991 

(RMA), which debilitates both the Act and its administration. 

There is much about the RMA that needs to be fixed. The fixes do not require 

‘throwing out’ the Act, nor should they involve changes to the purpose and principles 

of the Act as set out in sections 5, 6 and 7. Neither do they require clearly separate 

sections on the built and natural environment - roads and rivers and sewerage 

schemes do not stop at the borders of a city. Our experience with stakeholders is 

that there is support for the original intention of the RMA, as articulated by the 

responsible Ministers at the time, Rt Hon Geoffrey Palmer and Hon Simon Upton. 

The core idea was that development must take place within the capacity of the 

environment and the eco-systems that support it.  

We recommend that major changes be made to the way the Act is being 

implemented, that would better enable economic and social development. They are: 

 Regional spatial planning as mandatory  

 Integration across the RMA, LGA and LTMA 

 Better provision for urban planning within the RMA 

 Mitigation and adaptation to climate change 

 More central guidance through NPS and NES 

 Better district planning and rule-making 

 Rigorous monitoring/evaluation of effectiveness of the Act 

 More responsive infrastructure provision 

The above changes would not be disruptive to established jurisprudence, but they 

would require radical changes in behaviours and action by parties that have 

responsibilities for implementation under the Act. We believe there would be support 

across the wide range of stakeholders, and it would be enduring and effective. 

Sir Geoffrey Palmer is a former Prime Minister of New Zealand. He was Minister for 
the Environment from 1987 to 1990, and led the development of the Resource 
Management Bill, 1989.  

Dr Roger Blakeley was Chief Planning Officer, Auckland Council from 2010 to 2015. 
He was Secretary for the Environment and Chief Executive of the Ministry for the 
Environment from 1986 to 1995, during the time of the development of the Resource 
Management Act, 1991. 
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Overview Comments 

1 The report lacks clarity and it would be a poor document from which to draft 
legislation. It is badly presented and hard to navigate around. 
 
2 It lacks environmental sophistication. The report seems to be only dimly aware of 
ecological considerations and the principle of sustainability. Instead economic 
analysis is regarded as the prime ingredient of public policy and that will produce 
disaster. 
 
3 Urban planning cannot be divorced from the wider environment and that tendency 
is at work in the report. 
 
4 It is said planning legislation lacks clarity and focus. That statement is an 
exaggeration. We have plenty of planning. It is just the Commission does not like it. 
And it does not like planners. 
 
5 We can see no reason why the existing mechanisms could not have been used to 
produce better urban planning: it is just that central government lacked the appetite. 
 
6 A presumption in favour of development in urban areas seems dangerous and may 
not be environmentally sustainable. And how would it be expressed legally? 
 
7 The notion of a clearer set of hierarchy of priorities for the natural environment 
throws out 23 years of jurisprudence that has finally secured clarity through the 
Supreme Court decision in King Salmon. Starting again is crazy. And surely the 
requirements of sustainability have not changed. 
 
8 We believe providing a different role for the Environment Court is unwise. 
Environmental issues have to be tested through evidence by an impartial tribunal. 
 
9. Separate planning and environmental protection laws is unsound and even silly. 
 
10 More robust monitoring and enforcement is a good idea. The EPA, far from being 
given this job, should be abolished and absorbed into the Ministry for the 
Environment. It lacks capacity and competence. The preferable alternative would be 
for the Ministry for the Environment to be given explicit responsibilities to audit and 
report publicly on the monitoring and compliance performance of regional councils.  
 
11 The approach should continue to be a single resource management act, with the 
statutes the previous report highlighted as being out of scope, brought in. 
 
12 Greater capacity is the answer to most things but never happens in New Zealand 
because it is too small and does not have enough money. 
 
13 Worst of all is the point that the Resource Legislation Amendment Bill (it has 176 
pages and will be hugely amended by the Select Committee) is proceeding through 
Parliament and will make massive changes to an already cumbersome Act that is not 
fit for purpose. 

How on earth will these recommendations be aligned with that? A policy train wreck 
is certainly in contemplation. 
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We also draw the Commission’s attention to a report “Evaluating the environmental 
outcomes of the RMA” by the Environmental Defence Society (with NZCID, EMA and 
Property Council of New Zealand), June 2016. It covers many of the same issues as 
the Draft Report, with more accurate analysis in our view.  

The remainder of our submission addresses specific questions (Q), findings (F) and 
recommendations (R) of the Commission. 

 

Chapter 7 – Regulating the built environment  

Findings  

F7.1 The planning system shows considerable evidence of unnecessary, excessive 
and poorly-targeted land use regulations.  

Our response: we agree. The hierarchy of plans provided for by the Resource 
Management Act means that many different plans are produced in different parts of 
New Zealand. There are regional plans and there are territorial district plans. 

Making plans under the RMA was a challenge for many local authorities in the early 
years. Many local authorities re-invented the wheel at considerable expense, and 
with little attention to shared ways to deal with common problems. 

Deputy Secretary for the Environment at the time the Act was developed, Lindsay 
Gow, said: 

In my view, one of contributing problems here was the decision to allow 

existing district planning schemes under the Town and Country Planning Act 

to be rolled unchanged into the new regime. Reviews would come later - 

much later, as often happened. This resulted in far too many rules that were 

not reassessed and/or removed, simply being added to under the RMA 

provisions1. 

 

A simpler, more zero-based approach to plans would have been better. 

 

Rules are not necessarily the first or best means of achieving outcomes. They are 

attractive to local politicians because they appear to be costless.  Economic 

instruments such as road pricing, incentives, or charges for resource use could better 

allocate the actual costs of resource use, so that people who make decisions to use 

resources can respond to price signals. 

 

Nevertheless, the effects-based approach helped achieve more targeted rules, 

based on outcomes, policies, and methods. 

 

The government has announced its intention to try and cure these problems by the 

                                                        
1 Gow, L. (2014), The Resource Management Act: Origins, context and intentions. Speech to 

the Resource Management Law Association Conference, Dunedin, 25 September 2014. 
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provision of a national planning template through the Resource Legislation 

Amendment Bill 2015. That is a change that we support, provided it does not 

undermine the devolved decision-making and community-enabling principles of the 

RMA (we have concerns about the Minister’s regulation-making powers to override 

councils’ decisions on residential land use rules). 

There are simply too many plans across a region. They are too diverse and they are 

too complicated. This has involved local authorities in considerable duplication of 

effort and there has been a proliferation of planning documents. The result has been 

ineffective and inefficient planning and poor resource management outcomes. While 

plans for local government amalgamation seem to have withered or been abandoned 

in many parts of New Zealand, the requirements to produce plans can be 

streamlined. Ideally, there should be one District Plan for each region. It would be 

desirable that it be developed after a regional spatial plan has been adopted.  

F7.5 Council requirements on some developments to undergo urban design 
assessments are leading to poor exercises of regulatory discretion. Urban design 
criteria can lack clarity and precision, and design advice to resource consent 
applicants can lack perspective, consistency, or a sense of their cost or economic 
implications.  

Our response: the benefits of provisions for urban design assessment are that they 
allow councils to reduce their use of blunt instrument controls such as height and 
density. That is, the requirement for urban design asessment can give councils and  
communities some assurance that quality urban design can be achieved, even in 
more intensified urban developments. There is still a requirement in urban design 
assessments to take account of cost and economic implications. 

F7.7 The planning system has an inherent status quo bias and risk aversion, 
reflecting  



the value of their assets or character of their neighbourhood at risk, and the avenues 
open to them to pursue their interests;  



development; and  



adverse effects, which does not sit well with the dynamic nature of urban 
environments.  

Our response: we agree that the pressures described in the first two bullet points 
occur. But there are ways of dealing with those pressures, such as the mechanism of 
the Independent Hearing Panel for the Auckland Unitary Plan. We do not agree with 
the third bullet point. There is no reason why managing or avoiding adverse effects 
cannot sit well with the dynamic nature of urban environments. 

F7.8 The current planning system is too often blind to price signals, leading to poor 
responsiveness, and undersupply of development capacity, and misdirection of 
effort.  
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Our response: be specific about what part of the“current planning system” is “blind” 
to price signals. The problems of lack of land supply to meet housing demand have 
been particularly caused by councils not having integrated forward land supply and 
infrastructure provisions in place. That shortcoming is being activelly addressed by 
councils.  

F7.9 Councils face procedural barriers in responding to changing circumstances and 
preferences through the planning system. The current processes for changing land 
use controls through the RMA can take considerable time to complete.  

Our reponse: councils now have provisions for sped-up processes for changing land 
use controls, eg for Special Housing Areas. 

F7.11 The planning system lacks clear statutory limits. This has led the system to 
respond to a growing variety of social and other issues, without considering whether 
land use planning is the most effective and efficient mechanism for their resolution.  

Our response: we do not agree. See comments in response to F8.4 about 
environmental botttom lines. The RMA is not a social planning statute. 

F7.12 Current institutional arrangements do not provide the level of scrutiny over 
land use regulation that they could. While the Environment Court plays an important 
role as a check on local authority regulation, it only has the opportunity to review 
those rules or provisions that have been appealed. As a result, only a limited 
proportion of a District Plan’s rules are subject to thorough scrutiny.  

Our reponse: we do not agree. The Commission has clearly not seen the level of 
scrutiny that the community provides on land use regulation through draft plan 
stages, which in many ways is a more effective process of robust scrutiny and 
refinement than appeal processes. Ithere is a need We We agree hat the pressures 
WeWe do not agree. We do not agree13  

F7.13 Central government lacks the capability and systems needed to support timely 
and well-informed intervention on issues of local land use regulation, or effective 
engagement with local authorities on planning issues.  

Our response: it is correct that central government is oten not well informed on local 
planning issues. But the answer is better engagement with local authorities to ensure 
national interest issues are incorporated in decisions, rather than regulatory 
intervention by central government.We7.9  

Recommendations 7.1  

R7.1 Future urban planning legislation should clearly prioritise responding to growth 
pressures, providing land use flexibility, and supporting the ability of residents to 
easily move through their city.  

Our response: we do not agree. We note that section 13.6 says: ”A presumption in 
favour of development in urban areas, subject to limits” and “the legislation would 
need to fit within biophysical limits”. This is contradictory. This appears to imply that 
growth is given priority over the environment. If not, what does it mean? If so, it 
throws out 23 years of jurisprudence that has finally secured clarity through the 
Supreme Court decision in King Salmon - see comment under F8.4 ‘Jurisprudence’. 
Surely the requirements of sustainability have not changed.  
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R7.2 Information about land price should be a central policy and monitoring tool in 
any future planning system, and should drive decisions on the release, servicing and 
rezoning of development capacity.   

Our response: we agree and would expect that to be goood practice by all councils. 

R7.3 A future planning system should allow for more responsive rezoning, in which 
land use controls can be set in anticipation of predetermined and objective triggers 
and activated once those triggers are reached.  

Our response: we agree. That is what has been done in Auckland and elsewhere 
with greenfields changed to ‘future urban’ zoned land. 

R7.4 A future planning system should focus urban notification requirements (and any 
associated appeal rights) on those directly affected, or highly likely to be directly 
affected, by a proposed development. This would better align the planning system 
with the fundamental purpose of managing negative externaities.  

Our response: the ‘negative externalities’ of a major urban development could be 
broader than may be intended by ‘those directly affected or highly likeley to be 
directly affected’ . There is already provision in the RMA for limited notification. 
Attention could be given to the criteria where that applies. … 

R7.5 Any appeal rights on Plans in a future system should be limited to people or 
organisations directly affected by proposed plan provisions or rules.  

Our response: we support the limited appeal rights that were put in place for the 
Auckland Unitary Plan. 

R7.6 Consultation requirements under a future planning system should:  



hand;  



specific to a particular site;  

 ikely to be 
affected, by a decision; and  



understood in council decision-making processes, and that allow the public to 
understand the trade-offs involved in decisions.  

Our response: there is a need for a more targeted approach than the second bullet 
point. 

R7.7 A permanment Independent Hearings Panel should br estsablished to consider 
and review new Plans, Plan variations and private Plan changes across the country. 
As with the Auckland and Christchurch IHPs:  



permanent Independent Hearings Panel; and  
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 l accepts a recommendation from the permanent Independent 
Hearings Panel, appeal rights should be limited to points of law.  

Our response: in principle we support the use of Independent Hearings Panels 
(IHPs). There is surely a scale issue – would it be necessary that a permanent IHP 
consider every new plan, plan variation and private plan change for every council 
across the country? That is neither practical nor desirable, given other objectives 
such as speeding up the planning process. One of the advantages of the Auckland 
IHP was its members were largely Auckland-based which gave confidence to all 
parties that they would have a good understanding of local issues. Provision should 
be made for fexibility of membership of the IHP, to allow members familiar with the 
local area.  

R7.8 A future planning system should enable councils to provide targeted 
infrastructure or services investment (eg, the expansion of green spaces or upgrades 
to existing community facilities) for areas facing significant change, to help offset any 
amenity losses.  

Our response: we agree. 

R7.9 Central government should develop processes to more clearly signal the 
national interest in planning, and have protocols to work through the implications of 
these national interests with local authorities. It should also monitor the overall 
performance of the planning system in meeting national goals (ie, flexibility, sufficient 
development capacity and accessibility).  

Our response: we agree. That appears to be what the Minister for the Environment’s 
proposed National Policy statement intends. 

R7.10 In a future planning system, central government should have the power to  

  

 -ordinate or require common land use approaches to specific issues, and  



differential between the price of developable and undevelopable land exceeds a pre-
determined threshold. 

Our response: we do not agree. This provides for heavy-handed intervention by 
central government to override local democracy. The point surely is to provide for the 
national interest to be safeguarded, and that is better covered already under R7.9.  

 

Chapter 8 – Urban planning and the natural environment  

Findings  

F8.1  Efficient management of the natural environment in urban areas requires an 
understanding of links between the different components of the natural system, and 
of how decisions that affect one component of the system influence other parts of the 
system. This requires specialist scientific knowledge supported by reliable data.  
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Our response: we agree. 

F8.2 Philosophical tensions are at the core of the Resource Management Act. 
Successive governments have failed to find a way to efficiently represent different 
perspectives and reconcile these tensions.  

F8.3 Sustainability and sustainable development are core principles of New 
Zealand’s planning system. Yet the philosophical lens through which actors in the 
system should interpret these concepts has never been clear.  

Our response: We disagree. The international inspiration for the project which led to 

the Resource Management Act 1991 was the report of the World Commission on 

Environment and Development, which set out principles for environmental protection 

and sustainable development. The Commission's report, issued in 1987, is known as 

the Brundtland Report after its Chair, Norwegian Prime Minister Gro Harlem 

Brundtland. The Brundtland Report defined sustainable development as 

"development that meets the needs of the present without compromising the ability of 

future generations to meet their own needs". It contained two key concepts: the 

concept of needs, and the idea of limitations. Rather than viewing ‘development’ and 

‘environment’ as competing values, one to be sacrificed to the other, the Brundtland 

Report approaches the two as inseparable – needs could only be met within the 

limitations in the environment. That report put sustainable development into the 

international mainstream. 

The Brundtland Report formed the foundation for the Earth Summit held in Rio de 

Janeiro in 1992. Principle 4 of the Rio Declaration declared that:1  

In order to achieve sustainable development, environmental protections now 

constitute an integral part of the development process and cannot be 

considered in isolation from it.  

The core idea was that development must take place within the capacity of the 

environment and the eco-systems that support it. That is why the Resource 

Management Act is driven by Part 2, the purpose and principles. The purpose of the 

Act is to promote "the sustainable management of natural and physical resources".  

F 8.4 . Failure to provide clarity around the purpose of the RMA has resulted in:  



intent of the Act;  

  



benchmarks against which their performance can be assessed;  

 -increasing scope of issues 
under the banner of “sustainable management”; and  

 loss of focus in urban areas on maintaining the integrity of ecosystem 
services. 
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Our response: we don’t agree there is lack of clarity around the purpose of the RMA. 

Hon Simon Upton, Minister for the Environment, set out the policy intent of the 

legislators in his speech on the Third Reading of the Bill and a subsequent paper2, as 

follows: 

·It broke from the Town and Country Planning approach which: “encouraged 
limitless interventions for a host of environmental and social reasons”. 

 

· The Act moved to an approach based on the management of environmental 
effects or ‘externalities’. It was “not designed or intended to be a comprehensive 
social planning statute”. The focus of the outcomes sought was therefore 
“significantly narrower than the general welfare ambition of the old Town and 
Country Planning Act.” 

· The objectives embodied in paragraphs 5(2)(a) to (c) were intended to provide 
“a framework to establish objectives with a biophysical bottom line that must not 
be compromised”. 

· The three objectives were to be treated as “high-level constraints”, which had 
to be met while enabling people and communities to promote their own welfare. 
The principles in 5(2)(a) to (c) could not be traded off as a means of enabling the 
community to pursue its wellbeing. 

· The outcomes required by paragraphs 5(2)(a) to (c) would be “progressively 
given specific content as rules or standards are promulgated under the Act” and 
it would be these, rather than the general guidance under section 5, that would 
be the yardstick against which particular case-specific matters would be 
measured. 

· Sections 6 and 7 provided guidance on what those bottom lines comprised, and   

hence had a biophysical focus. 

 

A frequent criticism of the Resource Management Act is that it does not promote 

economic and social growth.  As explained above, it was designed to ensure 

sustainable management of natural and physical resources, and protect 

environmental bottom lines, and thereby enable a healthy economy and society. It is 

not a social planning statute. Rather it enables people and communities to promote 

their own welfare.  

 

 

Legislative amendments 

 

Much of the difficulty stems from the prolific number of amending Acts that have been 

passed since 1991. Over its 25-year lifetime, the RMA has been subject to 21 

                                                        
2 Hon Simon Upton, Resource Management Bill: Third Reading, New Zealand Parliamentary 

Debate, 4 July 1991; Simon Upton, Helen Atkins and Gerard Willis, Section 5 re-visited: a 

critique of Skelton and Memon’s analysis, Resource Management Journal, Issue 3, Volume 

X, November 2002. 
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substantive amendments. The original Act occupied 382 pages of the statute book 

when it was passed in 1991. The April 2014 reprint had 827 pages. The September 

2015 reprint had 682 pages. So at present the Act is exactly 300 pages longer than it 

was when it began. New Zealand exhibits a habit of passing big statutes, finding we 

do not like the results, and then engaging in a constant series of amendments, with 

the result that the statutes lose both their principles and their coherence. There are 

many reasons for this tendency - a unicameral legislature, a three-year parliamentary 

term, a desire not to open up too many issues in the Parliament, and others. The 

result is legislation of lower quality than is optimal. The New Zealand habit of 

continual legislative meddling needs to be broken. 

 

 Jurisprudence 

 

 A notable feature of the original Resource Management Act was that the 

environmental safeguards in it were defined and limited in Part 2 of the Act. This 

applies to all decision-makers and decisions made under the authority of the Act.  

It has taken a very long time to reach a judicial understanding of how these 

provisions should be interpreted. But now, many years after 1991, one consequence 

of starting again would be to lose the granulated and now clear jurisprudence that 

applies here. That would be a retrograde step.  

 

Leading cases have been slow to reach the senior courts in New Zealand to provide 

definitive guidance on how the Resource Management Act is to be interpreted.  The 

old planning philosophy was overturned by the new Act. Disputes were dealt with in 

the beginning by Planning Tribunal Judges, who were not sympathetic to the new 

legislation, and quite critical of it.  By the beginning of 1995, there had not really been 

any leading cases about it.  There was, however, a good deal of academic 

commentary on the uncertainties presented by the Act, an issue that occurs with all 

new legislation, and one of the reasons why big, quick changes in direction are to be 

avoided.   But after the Planning Tribunal was abolished and recreated as the 

Environment Court, new approaches began to emerge.  It seems almost as if the stuff 

of which leading cases are made in the law, was consciously avoided by both sides of 

the environmental divide, so their interests were not weakened by the decisions 

taken.   

 

It emerged in the Environment Court, and indeed in some decisions in the High Court, 

particularly in a judgment by Justice Grieg in New Zealand Rail Limited v Marlborough 

District Council3, that the correct approach was an ‘overall judgment’ approach.  In 

that case Justice Grieg considered that the preservation of natural character was 

subordinate to section 5’s primary purpose, which was to promote sustainable 

management.  He described the protection of natural character as “not an end or an 

objective on its own” but an “accessory to the principal purpose” of sustainable 

management.  This led to the application of an ‘overall judgment’ test, which seemed 

to take priority over the intention of the Act: to provide environmental bottom lines. 

That was clearly illustrated in parliamentary speeches by the Minister for the 

                                                        
3 New Zealand Rail Ltd v Marlborough District Council [1994] NZRMA 70(HC).  
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Environment at the time the Act was passed, the Hon Simon Upton, and earlier by Rt 

Hon Geoffrey Palmer.4    

 

Fortunately, the Supreme Court of New Zealand has now provided clarity in the case 

of Environmental Defence Society v New Zealand King Salmon5.  In a careful and 

elegant judgment of the Court given by Justice Terrence Arnold, matters were made 

as clear as it is possible to be. It is to be hoped that decision-makers do not return to 

their old habits of ad hoc balancing.  

 

Without going into detail, it is important to note that the Supreme Court, in the most 

important judicial decision since the inception of the Act, made a number of significant 

pronouncements of great precedential value:  

 

 It repeatedly emphasised that environmental protection is an essential part of 

the RMA’s purpose of sustainable management. 

 It stressed that sections 6 and 7 are an elaboration of the statement of principle 

contained in section 5. 

 It drew a distinction between the matters addressed in section 6 and those 

addressed in section 7, noting that the matters in section 6 “fall naturally within 

the concept of sustainable management in a New Zealand context”, and section 

6 therefore contains a stronger direction to decision-makers than section 7. 

 It explained that the elements of “protection and preservation” in section 6 “are 

intended to make it clear to those implementing the RMA that they must take 

steps to implement that protective element of sustainable management.” 

 It rejected the ‘overall judgment’ approach adopted by the Board of Inquiry. 

 

The Government’s 2013 proposed changes to sections 6 and 7 take on a new 

significance in light of this interpretation.  Collapsing sections 6 and 7 into a single list, 

after the Court has clearly identified the relationship between the two provisions and 

explained the basis for it, would make a significant difference. Further, an overall 

broad judgment approach is not appropriate, the Court tells us. 

 

Sections 6 and 7 contain a list of values that can be updated over time. They all flow 

from sustainable management.   

 

The decision makes it very difficult to argue that the Government’s proposals for 

reform, made in 2013 but never introduced, were a simple ‘rebalancing exercise’.  

Following the Supreme Court decision, the decision that the government has made to 

abandon its plans to radically alter Part 2 is a wise decision.  What the decision 

makes plain, is that ad hoc balancing tests are out, and environmental bottom line 

tests are in.  For this reason the provisions of the National Policy Statement on the 

coastline could not be balanced away, as the Board of Inquiry had done. 

                                                        
4 Hon Simon Upton (4 July 1991) 515 NZPD 3019; Rt Hon Geoffrey Palmer (28 August 1990) 510 
NZPD 3950. 
5  Environmental Defence Society v New Zealand King Salmon Co Ltd [2014]NZSC 38(SC).  
 



 12 

 

The unfortunate feature of the struggle on Part 2 has been to cause years of delay in 

making the processes of the Act less cumbersome, less bureaucratic and more user-

friendly. What the Supreme Court decision demonstrates, in a remorselessly 

analytical manner, is that the environmental protections in the Act are real, and any 

reduction of them would be a retrograde step. People who want to change the 

approach have to recognise that the sustainability paradigm constitutes the key 

anchoring principle for the key policy in the whole Act.  

 

F 8.5 The Environmental Reporting Act 2015 is a significant step forward in the 
development of sound environmental data. However, it is unclear how the data 
collected will link with monitoring the effectiveness of land use regulation.  

F 8.6 Recent steps to strengthen central government oversight of the Resource 
Management Act have focused predominately on process indicators (such as the 
time taken to process consents) rather than the environmental outcomes of planning 
decisions.  

Our response: We agree that the Environmental Reporting Act 2015 is a significant 

step forward in the development of sound environmental data. However, over the 

years we have seen little empirical research that convinces about how the Resource 

Management Act is working.  

 

In 2006, the English Law Commission published a discussion paper on post-

legislative scrutiny. The case for carrying out some post-legislative scrutiny is put at 

paragraph 6.2 of the paper:6 

 

The primary reason which has been recurrently suggested to us is that 

legislation should be reviewed after it has been brought into force to see 

whether it is working out in practice as intended, and if not to discover 

why and to address how any problems can be remedied quickly and cost 

effectively. This driver for post-legislative scrutiny is based on a concern 

that every year a huge and increasing amount of legislation is poured 

onto the statute book, most of which is not thoroughly digested. Much of 

this generates further regulation either in the form of secondary 

legislation or in the form of codes and guidance. There may also have 

been a number of amendments introduced with little time for scrutiny 

during the passage of the Bill. In 2003, Parliament passed 45 Acts which 

ran to a total of over 4,000 pages. There were also 3,354 Statutory 

Instruments, running to 11,977 pages. There is a perceived need to take 

stock of this by providing a mechanism that will enable Parliament to look 

back and review the effects of legislation once it has been implemented. 

We do not suggest that review of this kind would have any impact at all in 

stemming the flow or volume of legislation, rather that the fact of the flow 

necessitates looking back to see what lessons may be learnt. Post-

                                                        
6  Law Commission Post-Legislative Scrutiny: A Consultation Paper (No. 178, London, 

2006) at 30 
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legislative scrutiny should translate into better regulation. If there is to be 

public commitment to better regulation, an obvious part of that is the 

examination of legislation once it has been brought into force; it may be 

that wider lessons can then be learnt on the method of regulation and the 

necessity for legislation. 

 

The difficulty with post-legislative scrutiny is to provide an effective set of intellectual 

tests as to what it comprises and how it can be delivered. Data and information must 

be generated if the analysis is to be meaningful. The first issue is whether Parliament 

itself should engage in this activity. In New Zealand, select committees can conduct 

inquiries on a wide range of matters. But Parliament is busy and there are resource 

restraints. Further, there are many different types of legislation. 

 

Obvious questions for exercises in post-legislative scrutiny are: 

 What interpretative difficulties have been encountered in the legislation? 

 Has the legislation had unintended legal consequences? 

 Have the policy objectives been achieved? 

 What have been the economic costs imposed by the legislation, and what does 

it cost to administer?  

 Has it been cumbersome and bureaucratic? 

 

Indeed, proper assembly of data at the pre-legislative scrutiny stage, and making 

plans to monitor legislation after it goes into effect, should be carried out much more 

than is the case at present. There is a direct and dynamic relationship between pre-

legislative and post-legislative scrutiny. Consideration needs to be given in New 

Zealand to imposing some requirements in both phases to avoid the common 

syndrome: ‘we have a problem, let's pass a law’. 

 

While post-legislative scrutiny may be difficult and expensive, it is impossible to see 

why it should not be carried out. How much do we really know about the effects of all 

the laws that have been passed? Modern social science research methods, which 

could answer the question, often seem to be ignored. A multitude of methods exists: 

survey research, focus groups, time series analysis, regression analysis, cost-benefit 

analysis, cost-effectiveness analysis, analysis of implementation processes and 

costs, measuring administrative burdens, legal textual analysis, historical analysis, 

in-depth interviewing, and participant observation. In our view, New Zealand should 

know whether its legislation is effective, efficient, enforced, coherent, clear and 

relevant to the problems that exist. In a rational society committed to the rule of law, 

we should know more. Passing more legislation, without knowing the effects of what 

we have, is like whistling in the dark. 

 

Post-legislative scrutiny needs proper funding and expert staff to conduct the work on 

a continuous basis. Such reviews should no longer be left to departments and 

ministries. They have too many other priorities.  

 

As far as we can see, no comprehensive empirical research has been undertaken to 

analyse the performance of the Resource Management Act, so that remedies can be 
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introduced to deal with proved and demonstrated problems. A lot of data has been 

collected, but there has been no systematic process of evaluation of how effective 

the Act has been in delivering on its objectives. As so often has been the case in the 

life of our public policy, we proceed on the basis of assertion, pressure group activity 

and anecdote, before throwing all our toys out of the cot in order to produce a new 

regime that it is asserted will perform better. So certain are governments in New 

Zealand that they know the right answer, that they legislate with a high degree of 

prescription to produce their outcomes, but the design of such legislation is often too 

hurried, too lacking in coherence and so replete with internal contradictions that it 

soon has to be amended. The Ministry for the Environment does not seem to be 

funded for empirical research to any significant degree, which has granted vested 

interest groups a great deal of latitude to influence policy outcomes. Reform needs to 

be evidenced-based in the twenty-first century.  

We recommend an examination by Parliament of the need for rigorous, post-

legislative scrutiny and evaluation. This should be applied to ongoing review of the 

effectiveness of the RMA. This would inform future reform. 

 

 

F8..7 The core functions of urban planning will play an important role in adapting to 
climate change. This role will need to be reflected in any future planning system.  

F 8.8 Adapting to a changing climate will require more than simply strengthening 
planning legislation. Improvements in other parts of the planning system will be 
required, including:  



developing adaptation strategies;  

 ts of alternative 
adaptation strategies (both within local and central government and within 
affected communities);  



the impacts of climate change and prioritise them accordingly; and  



the environment and the impacts of climate change.  

Our Response: we agree.The most serious environmental problem facing both New 
Zealand and the world is climate change. Proper planning provisions will be vital to 
address the most serious problem New Zealand faces - inundation from the sea.  
Urban areas in New Zealand are vitally affected by this issue. Good planning law will 
be essential if these challenges are to be met.  
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The Parliamentary Commissioner for the Environment has made that abundantly 

clear in the eight recommendations contained in her 2015 report. All of them concern 

actions by central government, and they should be heeded.  

F8.8 Evidence shows that increasing residential density can reduce vehicle use in 
some situations. But also it shows that local factors (other than density) are at least 
as important in influencing travel behaviour.  

Our response: this is a very  weak statement. The evidence from transport modelling 
for the Auckland Plan showed unequivocally that private vehicle use was significantly 
greater in more dispersed urban form options. Similarly, Australian studies have 
shown significantly greater transport costs and greenhouse gas emissions of 
dispersed urban form. 

F8.9 Evidence on the proposition that higher-density cities in New Zealand are more 
environmentally sustainable is ambiguous at best.  

Our response: we disagree. See answer to F8.8. 

Recommendations  

R8.1 A future planning system should include a Government Policy Statement (GPS) 
on environmental sustainability. The GPS should:  

 -term vision and direction for environmental sustainability;  

 als against which progress would be  

monitored and reported on; and  



when faced with conflicting priorities or scarce resources.  

Our response: we agree. One of the main reasons why the Resource Management 
Act has not worked as well as it should have, has been the failure of successive 
governments to use the tools that have been available since the Act’s inception, to 
provide national policy statements and national environmental standards. 

When developing the statute, it was clear that there were issues where central 
government had to decide upon the precise policy. Two instruments in the Act, 
designed to allow gaps to be filled in as time went on, were the provisions relating to 
national policy statements and those relating to national environmental standards. 
These have direct legal force. 

It is hard to understand why so few of these instruments have been developed. It is 
true the procedures are somewhat elaborate, particularly for national policy 
statements, but following the King Salmon decision, the force of these statements 
from the government’s point of view should be clear, and as long as they are made 
within the four corners of Part 2 they will be binding.  

There have only been four national policy statements developed, one of which, the 
Coastal Policy Statement, was required by law. Five national environmental 
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standards have been established since 1991. Considerable trouble and expense for 
many people could have been avoided had more extensive use been made of these 
instruments. Central government failed to provide the guidance required to make the 
statute work well. Years of central government being asleep at the wheel made the 
implementation of the Act by local government much more difficult than it needed to 
be. 

F8.2 Before attempting to use urban planning as a means of reducing GHG 
emissions in New Zealand, a more robust empirical research base should be 
developed reflecting New Zealand circumstances. Specifically, research should aim 
to improve the government’s understanding of local factors that shape urban GHG 
emissions in New Zealand, and the extent to which urban planning can influence 
these factors. 

 Our response: we disagree.The Paris Agreement of December 2015 needs to be 
studied intensively by the Commission, in our view. This finding conveys no sense of 
an understanding of the urgency for all countries to dramatically reduce their 
greenhouse gas emissions if the world is to limit global warming to 2 degrees C 
above pre-industrial times (let alone the intent of limiting it to 1.5 degrees C). The 
Commission is asking for more evidence of the extent to which urban planning can 
influence reduction of urban emissions. However, the evidence is already available. 
The most significant policy decision in the Auckland Plan affecting greenhouse gas 
emissions was the ‘Quality Compact City’ strategy on urban form. The Commission 
should be recommending amendment to the Resource Management Act 1991 to 
allow local government to properly deal with climate change factors when making 
environmental decisions. Cities and urban areas are estimated to account for 80% of 
New Zealand’s greenhouse gases. The 2004 Amendments to the Act introduced 
provisions prohibiting consent authorities from considering the effects of greenhouse 
gas emissions on climate change, when making rules to control discharges in air, 
and when considering an application for discharge permits. Further, a National Policy 
Statement or National Environmental Standard on Climate Change needs to be 
designed and agreed to. These are major policy tasks. In our view the Commission is 
not properly engaging with climate change in this report, and it therefore lacks 
credibility. This is going to be the biggest policy game in town and the Commission 
has not properly addressed it. 

 

We recommend the Productivity Commission supports an amendment to the RMA to 

allow local government to properly deal with climate change factors when making 

environmental, planning and infrastructure decisions.F8.7  

R 

R8.2 Central and local government should develop an agreed set of principles to 
govern the development of national regulations that have implications for the local 
government sector. This should be along the lines of the ‘Partners in Regulation’ 
protocol recommended in the Commission’s report Towards Better Local Regulation 
(2013). 

Our response: we note that the Minister for the Environment’s Resource Legislation 
Amendment Bill, which is proceeding through Parliament, contains major changes to 
the planning sections of the Resource Management Act, by enabling the Minister for 
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the Environment to make regulations that override the existing powers of local 
authorities to make residential land use rules, and other changes that will create new 
decision-making powers at central government level. This conflicts with the devolved 
decision-making and community-enabling principles in the RMA. One of the 
principles to govern development of national regulations that impact on the local 
government sector should be respect for local democracy.  

R 

R8.4 When regulating urban spillovers affecting the natural environment, a future 
planning system should provide government bodies access to the full suite of policy 
tools including market-based tools.  

Our response: those in the business community who resent the RMA and praise 

markets, fail to acknowledge the defects of markets when it comes to dealing with 

environmental issues. Price signals are often distorted for environmental issues, and 

externalities produced by pollution are not reflected in prices. The polluters do not 

pay, and those harmed by the pollution are not compensated.  As Yale economist 

Professor William Nordhaus puts it “markets can distort incentives and produce 

inefficient and potentially dangerous ‘free market’ outcomes.”7 This is the reason that 

the environmental bottom line in the RMA is so important, and tinkering with it so 

unwise. 

 

Humankind's destruction and defilement of the natural environment is seriously 

endangering the continuation of life on this planet. The failure is one of rational 

ecological governance. When it comes to environmental issues, the market fails to 

capture many of the values and contributing factors at play. The externalisation of 

environmental and social costs seems to be inevitable in an atmosphere where 

governments seek endless economic growth. Elementary economics suggests that 

the polluter should pay, so that costs imposed by development are not externalised 

to the public. But how often does that happen?  

It is hardly surprising in light of the market failures, that the issue of environmental 

protection has been constitutionalised. South Africa, France, the Netherlands and 

many South American countries give constitutional guarantees to the right to a safe 

and clean environment. 

 

That does not mean, however, that the zoning regulation needs to be as prescriptive 

as it is now in many plans around New Zealand. Plenty of room for well-designed 

change exists. Indeed, it is needed. 

Rules are not necessarily the first or best means of achieving outcomes. They are 

attractive to local politicians because they appear to be costless.  Economic 

instruments such as road pricing, incentives, or charges for resource use could better 

allocate the actual costs of resource use, so that people who make decisions to use 

resources can respond to price signals. 

 

                                                        
7  William Nordhaus “The Pope and the Market” New York Review of Books October 8-21, 2015, 26 
at 27. 
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Chapter 9 – Urban planning and infrastructure  

Q 9.1 Which components of the current planning system could spatial plans replace? 
Where would the greatest benefits lie in formalising spatial plans? 

Our response: A number of regions in New Zealand have now developed regional 

spatial plans. The most recent plan, which applies to the largest region, is the 

Auckland Plan8. It may be helpful to set out the background to this plan. One of the 

recommendations of the Royal Commission on Auckland was the preparation of a 

regional spatial plan9 Statutory provision was made for this under section 79 of the 

Local Government (Auckland Council) Act 2009, which required that: “The Auckland 

Council must prepare and adopt a spatial plan for Auckland. The purpose…is to 

contribute to Auckland’s social, economic, environmental and cultural well-being, 

through a comprehensive and effective long-term (20- to 30-year) strategy for 

Auckland’s growth and development”.  

The important distinction in the legislation is the requirement for a “spatial plan for 

Auckland”, not just Auckland Council. For the first time, Auckland has a single, 

integrated plan for the region, covering land use, transport, infrastructure and 

housing to guide investment by council, government, the private sector, iwi and 

communities. It sets out the location, sequence, timing and funding requirements for 

infrastructure relating to transport, housing, water supply, wastewater and 

stormwater, services managed by network utility operators, and services relating to 

social, community and cultural infrastructure. Council officials worked closely with 

government officials in preparing the Auckland Plan. There were high levels of public 

engagement and support.  

The council decided that the Auckland Plan would be shaped by the European 

Regional / Spatial Planning Charter, also known as the Torremolinos Charter, widely 

regarded as world-best practice in regional spatial planning10. The Torremolinos 

Charter has four fundamental objectives: balanced socio-economic development of 

the regions; improvement of quality of life; responsible management of natural 

resources and protection of the environment; and rational use of land. The Auckland 

Plan is the strategic plan, providing direction for all other plans, including the Unitary 

Plan, which is the statutory plan under the RMA. 

 

 

 

Findings F9.6  

F9.1 Infrastructure assets: 

                                                        
8Auckland Council (2012), The Auckland Plan, Auckland Council. 
9 Royal Commission on Auckland Governance (2009), Report of the Royal Commission on 

Auckland Governance, vol. 1, Royal Commission on Auckland Governance. 
10 Council of Europe (1983), European Regional/Spatial Planning Charter – Torremolinos. 

We recommend 

that spatial 

planning has a 

formal place in 

the planning 

system at the 

strategic level, 

with stronger 
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 -lived; 
  
  

  

  
 coordinated often; and 

   

Providers of infrastructure are exposed to many risks, including that demand may be 
less than expected and their assets are underused or stranded. This puts a premium 
on effective planning, procurement, monitoring and funding processes.  

Our response: we agree. 

F9.2 The current infrastructure planning and provision systems are insufficiently 
responsive, do not always align infrastructure supply and land use rules, and lack 
tools for the provision of city-shaping assets.  

Our response: we agree. 

 F9.3 Institutional and governance arrangements for “three waters” infrastructure act 
against responsive supply.  

Our response: we agree. 

F9.4 Real-options analysis is a useful tool for planners making decisions about 
infrastructure and land use because it builds in flexibility to cope with the uncertain 
evolution of urban spaces over time. It can help planners reduce the risk of worse-
than-expected outcomes and take advantage of upside opportunities as they 
emerge.  

Our response: we agree 

F9.5 Fragmented and small-scale water networks in New Zealand, the uncertain net 
benefits of mergers, and the high costs of setting up alternative institutions mean that 
the Commission does not see merit in proposing large-scale structural reform for 
urban water services. However, there is considerable scope for improved 
performance in the delivery of water services.  

Our response: we agree. 

F9.6 Facilitated discussions involving central government, local government and 
private sector organisations can be effective in developing a shared understanding of 
land-use demand and associated infrastructure needs, and in prompting desirable 
investments.  

Our response: we agree. 

F9.7  
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F 9.7 The Auckland Transport Alignment Project is a promising institutional 
innovation to enable the council of a major city and central government to work 
together and consider a central funding contribution when a major programme of 
urban infrastructure has national spillover benefits.  

Our response: we agree. 

 

Recommendations  

R9.1 Spatial plans should be a standard and mandatory part of the planning 
hierarchy in a future system. Spatial plans should be tightly defined and focus on 
issues closely related to land use, in particular the provision of water and transport 
infrastructure and community facilities (eg, green space, reserves, conservation 
areas, and libraries), protection of high value ecological sites, and natural hazard 
management.  

Our response:  We agree that spatial plans should be a standard and mandatory part 
of the planning hierarchy in a future system. 

We do not agree that the spatial plan should be focused only on issues related to 

land use. The mandate for the Auckland Plan was prescribed in the legislation that 

established the Auckland Council. It included a broad brief for the spatial plan: “to 

contribute to Auckland’s social, economic, environmental, and cultural wellbeing”. 

Also, the legislation says it is “a spatial plan for Auckland”, not Auckland Council. So 

it inevitably covers matters that are broader than Auckland Council’s responsibility, 

but must be part of a comprehensive 20- to 30-year long-term strategy for Auckland.  

That is why the Council went to great length to consult widely on the plan, including 

with government, business, iwi, communities and the public. Also as noted above, 

the Auckland Plan follows the same broad and integrated approach as the 

Torremolinos Charter, widely regarded as world-best practice in regional spatial 

planning.  

 

R9.2 As part of the transition to a future planning system, central government should 

establish a centre of excellence or resource that councils could draw on to conduct 

real- options analysis in the development of land use plans.  

Our response: we agree. 

R9.3 A future planning system should include institutions or formal processes 
through which councils and central government can work together to assess major 
programmes of urban infrastructure investment with wider spillover benefits.  

Our response: we agree. 

 

Chapter 10 – Infrastructure: funding & procurement  
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Findings1 0.3  

F10.1 An efficient infrastructure funding system would consider three important 
issues: peak load pricing, connection charges and marginal cost pricing.  

Our response: we agree. 

F10.2 Financial modelling provides some support for arguments made by councils 
that it can take a long time to recover the costs of new infrastructure.  

Our response: we agree. 

F10.3 Financial, legislative and political barriers are limiting the ability of local 
authorities to efficiently recover the costs of infrastructure.  

Our response: we agree. 

F10.4 Regulatory barriers do not seem to prevent councils from using PPPs. Yet the 
small scale of many local government projects and a lack of experience with PPPs 
may make councils and the private sector reluctant to engage in them.  

Our response: we agree.0.5  

F10.5 Examples such as the Waikato region Local Authorities Shared Services 
Limited illustrate the advantages for councils from joint procurement, particularly 
when this is founded on a regional approach to planning for infrastructure that 
extends beyond the boundaries of individual councils.  

Our response: we agree. 

 

Recommendations 10.1  

R10.1A future planning system should allow councils to:  

  



efficient use of the road network.  

Our response we agree. 

R10.2 Councils should use targeted rates to help fund investments in local 
infrastructure, wherever the benefits generated can be well defined.  

Our response: we agree. 

R10.3  
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R10.3 A future planning system should enable councils to levy targeted rates on the 
basis of changes in land value, where this occurs as the result of public action (eg, 
installation of new infrastructure, upzoning).  

Our respoinse: We agree. Value Uplft Capture (sometimes referred to as Tax 
Increment Financing) has been used successfully to fund infrastructure in London, 
Hong Kong , USA and many other places.  

R10.4 A future urban planning system should give councils the capability to use a 
wide range of innovative infrastructure delivery models, including public-private 
partnerships. Councils, either alone or through joint agencies, will need to develop 
the capabilities to operate such models successfully. Future arrangements could 
build on current regional shared-services initiatives that increase project scale and 
develop project commissuioning expertise. 
 
Our response: we agree. 
 
 

Chapter 11 – Urban planning and the Treaty of Waitangi  

 
We agree with all four findings. 
 
 

Chapter 12 – Culture and capability  

Findings  

We think these findings display an unfair and pejorative view by the Commission 
towards planning and planners. 

 Recommendations .1  

R12.1 A future planning system should place greater emphasis on rigorous analysis 
of policy options and planning proposals. This will require councils to build their 
technical capability in areas such as environmental science and economics. It would 
also require strengthening soft skills – particularly those needed to engage effectively 
with iwi/Māori.  

Our response: we agree. 

R12.2 Central government should improve its understanding of urban planning and 
knowledge of the local government sector more generally. An improved 
understanding will help promote more produvctive interactions between central and 
local government. 

Our response: we agree. 
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Chapter 13 – A future planning framework  

Q13.1  

Q13.1 What are the strengths and weaknesses of these two approaches to land use 
legislation? Specifically:  



management law, with clearly-separated built and natural environment sections?  

 t are the strengths and weaknesses in establishing two laws, which regulate 
the built and natural environment separately?  

Our response: 

We support the first part of the first option above, that is keep a single resource 
management law. 

We do not support clearly-separated built and natural environment sections. Our 
reasons are: 

We agree that currently the RMA has a stronger focus on natural resources than 

urban planning. There is nothing in sections 6 and 7 of the RMA that necessarily 

compromises urban development. There is no need (nor is it desirable) to change 

sections 6 and 7. The problem is the way these high-level principles are interpreted 

and applied in an urban setting. 

 

It would not be practical to have separate built and natural environment sections. 

Transport does not stop at the borders of the city. Neither do roads and rivers nor 

sewerage schemes. And the urban environment has issues that are environmental: 

air pollution, noise, storm water, sewerage, biodiversity all have environmental 

implications. The RMA at base is about environmental protection. The recent 

Supreme Court judgment makes that clear. The urban environment is not an 

environment-free zone. 

The RMA could be strengthened with guidance on how planning can promote good 
urban systems and outcomes. This is more than just land supply: it includes 
economic, social, environmental and cultural aspects that are an important part of 
any successful city. 
 
We think an NPS on urban planning is desirable. It should be broader than just land 

supply, and include economic, social, environmental and cultural aspects that are 

part of a successful city. The scope should be confined to directing how urban 

development planning and implementation should be identified, evaluated and 

implemented. Critically, it also needs to identify what environmental issues and 

constraints, along with natural hazards and resilience requirements, need to be part 

of urban development decision-making. 

We do not support the second option above: separate acts for planning and 

environmental protection. That would cause extreme upheaval. We also think it 
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would be a seriously retrograde step. That is contrary to the objective of better 

integration, and would put us back 25 years in loss of jurisprudence. 

 

Q13.2 Which of these two options would better ensure effective monitoring and 
enforcement of environmental regulation?  



the Environmental Protection Authority).  

  

Our response: we do not support the first option as it would take away from local 
government one of its primary responsibilities for its communities. We support the 
second option, with the Ministry for the Environment given explicit responsibiities to 
audit and report publicly on the monitoring and compliance performance of regional 
councils. That would better ensure effective monitoring and enforcement of 
environmental regulation. 

 

2.1  

2.1  

 


